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FACT SHEET: Pennsylvania's ACRE Law and a

Summary of Attorney General
Positions on Timber Harvesting

This fact sheet is provided by the Pennsylvania SFI Implementation Committee for informational purposes only and
should not be construed as legal advice. Information was summarized directly from the Pennsylvania Office of
Attorney General website and individual ACRE Acceptance Letters. The Pennsylvania SFI Implementation Committee
is not affiliated, associated, authorized, endorsed by, or in any way officially connected with the Pennsylvania Office
of Attorney General.

What is the ACRE Law?

1 OnJuly 6, 2005, Act 38 also known as “ACRE"” (Agriculture, Communities and Rural Environment)
went into effect to ensure that ordinances adopted by local governments to regulate “normal agricultural
operations” are not in violation of state law. A local ordinance cannot exceed, duplicate or conflict with
state law. 3 Pa. C.S. §§ 312, 313.

1 An “unauthorized local ordinance” is an ordinance enacted or enforced by a local government unit
which does either of the following:

o Prohibits or limits a normal agricultural operation unless the local government unit has authority
under state law to adopt the ordinance and it is not prohibited or preempted under state law.
0 Restricts or limits the ownership structure of a normal agricultural operation.

1 Under ACRE, "[a] local government unit shall not adopt or enforce an unauthorized local ordinance." 3
Pa.C.S. § 313(a). An "unauthorized local ordinance" is one that is "preempted under State law...." Id., §
312(1)(ii). A local municipality cannot duplicate a state regulatory scheme nor can it "impede a
comprehensive, statewide scheme of regulation." Com., Office of Attorney Gen. ex rel. Corbett v. E.
Brunswick Twp., 980 A.2d 720, 733 (Pa. Commw. Ct. 2009). When a municipality has ordinances that
duplicate and/or impede upon state standards those state requirements override the local regulations.

Forestry in the Right to Farm Act (RTFA)

1 The RTFA precludes a municipality from regulating normal agricultural operations as a nuisance and
protects direct commercial sales of agricultural commodities. 3 P.S. § 953.

91 Silviculture is a “Normal Agricultural Operation” and “[florestry and forestry products” are agricultural
commodities as defined by the RTFA. 3 P.S. § 952.

1 The RTFA’s definition for “Normal Agricultural Operation” is also incorporated under ACRE. 3 Pa. C.S. §
312.

Forestry in the Agricultural Area Security Law (AASL)

1 The AASL precludes a municipality from enacting ordinances which would unreasonably restrict farm
structures or farm practices within the area. 3 P.S. § 911.

1 The AASL defines normal farming operations to include silvicultural activities and crops to include
“[tlimber, wood and other wood products derived from trees.” 3 P.S. § 903.

Forestry in the Municipalities Planning Code (MPC)

1 The MPC’s purpose clause forbids a municipality from taking actions that preclude access to the land
for forestry purposes. 53 P.S. § 10105.
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(Forestry in the Municipalities Planning Code Continued)
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The MPC explicitly addresses the considerable limitations on municipal authority to regulate forestry
activities, including timber harvesting, as follows:

0 [zloning ordinances may not unreasonably restrict forestry activities. To encourage maintenance
and management of forested or wooded open space and promote the conduct of forestry as a
sound and economically viable use of forested land throughout this Commonwealth, forestry
activities, including but not limited to, timber harvesting, shall be a permitted use of right in all
zoning districts in every municipality. 53 P.S. § 10603(f).

Timber harvesting is the only agricultural practice that is a use as of right in all zoning districts.

A municipality's zoning power under the MPC is limited to planning for uses and not regulating the
details of an operation. In re Thompson, 896 A.2d 659 (Pa. Cmwlth. 2006) (explaining that "[z]loning
only regulates the use of land and not the particulars of development and construction."). "Zoning is a
regulation of uses, not a means of regulating the manner in which business is conducted." ROBERTS.
RYAN, 1 PENNSYLVANIA ZONING LAW AND PRACTICE § 3.3.14A (George T. Bisel Company, Inc.
2001). It is also well-settled that a municipality's "power to ... regulate does not extend to an arbitrary,
unnecessary, or unreasonable intermeddling with the private ownership of property." Eller v. Bd. of
Adjustment, 198 A.2d 863, 865-66 (Pa. 1964); Van Sciver v. Zoning Bd. of Adjustment, 152 A.2d
717,724 (Pa. 1959) (same); Schmalz v. Buckingham Twp. Zoning Bd., 132 A.2d 233, 235 (pa.
1957)(same).

The MPC also provides that no public health or safety issues shall require a municipality to adopt a
zoning ordinance that violates or exceeds the provisions of the AASL or RTFA. 53 P.S. § 1063(h) ;
Commonwealth v. Richmond Township, 975 A.2d 607, 616 n.13 (Pa. Cmwlth. 2009) (explaining that
through section 10603(h) of the MPC, the "legislature implicitly has determined that an agricultural
operation complying with these acts does not constitute an operation that has a direct adverse effect on
public health and safety")

How ACRE Can Help You
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An owner or operator of a normal agricultural operation may request that the Office of the Attorney
General review a local ordinance that the owner or operator believes to be unauthorized.
The Office of the Attorney General reviews the local ordinance after receiving the request from the owner
or operator. If the Office believes that the ordinance viclates ACRE, the Office and the local government
work together to bring the ordinance into compliance with state law. If a resolution cannot be reached,
the Office has the option of filing a lawsuit in the Commonwealth Court.
After examining all relevant information, the Office of the Attorney General will advise the owner or
operator whether or not the Office plans to file a lawsuit to challenge the ordinance.
If the Attorney General decides not to file a lawsuit, the owner or operator still can file a lawsuit in
Commonwealth Court to challenge the ordinance.
Requests for review should be sent, in writing, to the following address:

PA Office of Attorney General

ATTN: ACRE

15" Floor, Strawberry Square

Harrisburg, PA 17120

Or by email to: ACRE@attorneygeneral.gov

There is no standard form or format for review requests. They can be as formal or informal as the
requester prefers. It would be helpful to include a copy of the ordinance, a short explanation of the
objection the farm owner or operator has to the ordinance, and any other materials that will aid the
Attorney General's review.

Penn State University’s Model Ordinance

In almost all cases, the Office of Attorney General has proposed that Townships consider enacting the “Pennsylvania
Model Forestry Regulations” that were originally developed by the Penn State School of Forest Resources and
endorsed by the Pennsylvania State Association of Township Supervisors. The model is intended to address fairly the
needs and concerns of local citizens as well as forest landowners and the forestry industry. It is also designed to be
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consistent with the so-called “Right to Practice Forestry” provision (53 P.S. § 10603(f)) of the Municipalities
Planning Code. The model timber harvesting ordinance is available at:

https://extension.psu.edu/forest-management-and-timber-harvesting-in-pennsylvania
ACRE Acceptance Letters

If, upon review of a complaint, the Office of Attorney General believes that certain ordinances violate ACRE an
Acceptance Letter is drafted which explains why the ordinances violate ACRE and what the municipality must do to
remedy the situation. The Office of Attorney General has sent numerous letters to municipalities addressing
shortcomings/flaws in their timber harvesting ordinances. These ACRE Acceptance Letters do not constitute official
Office of Attorney General legal opinions under the Commonwealth Attorneys Act, 71 P.S. §732-204(a). Nor do
they constitute legal advice. Acceptance Letters are fact-specific; the conclusions found therein depend on the
individual circumstances of the ACRE complainant, the issues presented and the particular ordinances in dispute.
The Acceptance Letters are offered only for informational purposes, to provide guidance to the agricultural
community and local government. For more information, please contact the Office of Attorney General ACRE Office
at acre@attorneygeneral.gov.

Summary of ACRE Acceptance Letter Positions on Timber Harvesting

This section summarizes most of the positions the Attorney General has published in ACRE Acceptance Letters on
unauthorized ordinances related to timber harvesting (In no particular order). References for ACRE Acceptance

Letter positions are included in brackets at the end of each bullet point. Several positions are reflected in multiple
ACRE Acceptance Letters. ACRE Acceptance Letters can be downloaded from the Pennsylvania Office of Attorney

General website: https://www.attorneygeneral.gov/resources/acre/acre-archive/

1.

Ordinance requires permit fees or escrow funds, such as $1,000-$3,227.03 or $50/acre, to review the
permit application and/or to complete a “post harvesting inspection.” A Township may require permits and
charge a fee to secure that permit. Permitting is required for numerous activities; charging a fee to process the
application for the permit is accepted practice. However, the MPC unequivocally states that a Township "may
prescribe reasonable fees with respect to the administration of a zoning ordinance ...." 53 P.S. § 10617.3( e).
See Golla v. Hopewell Township Board of Supervisors, 452 A.2d 273 (Pa. Commw. Ct. 1982) (A municipality
has authority under the MPC to impose a reasonable fee with respect to applications.). The OAG does not tell
municipalities what a “reasonable” fee is. Previous OAG ordinance reviews held permit fees in the $100 range
as reasonable under the MPC. “[T]his fee must be commensurate with the expense incurred by the
[municipalityl in connection with the issuance and supervision of the license or privilege.” Mastrangelo v.
Buckley, 433 Pa. 352, 385-86, 250 A.2d 447, 464 (1969) (footnote omitted) (emphasis added). While
perhaps a bit on the high end, a $400 fee is consistent with other permit application fees for timber harvesting
the OAG has seen in other municipalities across the Commonwealth. However, a permit fee: ...is distinguishable
from a tax which is a revenue producing measure characterized by the production of a high proportion of income
relative to the costs of collection and supervision. Thus, if a license fee collects more than an amount
commensurate with the expense of administering the license, it would become a tax revenue and cease to be a
valid license fee. Talley v. Commonwealth, 123 Pa.Cmwlth. 313, 553 A.2d 518, 519 (Pa.Cmwlth. 1989)
(citations omitted). If [fees] are meant to cover the Township’s costs in administering the permitting process, the
fees are proper. If, on the other hand, the fees are meant to be a revenue generating mechanism they are
improper. “’A municipality cannot impose a tax upon a business under the guise of exercising its police power,
and, therefore, a license fee will be struck down if its amount is ‘grossly disproportionate to the sum required to
pay the cost of the due regulation of the business.”” Costa v. City of Allentown, 153 A.3d 1159, 1165
(Pa.Cmwlth. 2017)(citation omitted).
The MPC also expressly prohibits Townships from charging a landowner “expenses for engineering...or other
technical consultants...costs” in administering a zoning ordinance. 53 P.S. § 10617.3(e). The Township only
has the authority to enforce zoning ordinances as provided for under the MPC. See 53 P.S. § 10616.1 &
10617.2. Requiring a significant deposit to cover the costs of engineering or technical consultants is not
permitted under the MPC. The review and inspection, by necessity, would have to be done by an engineer or
technical consultant with expertise in timber harvesting operations. The Township’s attempt to escrow funds for
reviewing a permit application for a permitted use by right is tantamount to converting the application into one
for a conditional use, which it cannot do. The escrow fees violate ACRE and, if already collected, the Township
must return the money. [East Nantmeal Township, Chester County, April 13, 2016; Lower Milford Township,
Lehigh County, October 6, 2017; Pennsbury Township, Chester County, February 20, 2018; North Coventry
Township, Chester County, June 08, 2018; Lower Saucon Township, Northampton County, February 15, 2019;
East Earl Township, Lancaster County, November 05, 2019; Kidder Township, Carbon County, March 31, 2020;
3.
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Pocono Township, Monroe County, April 07, 2020; Hellam Township, York County, August 15, 2020.
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